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This course will examine the unusual and often perplexing means by which the law makes judgments about guilt and innocence.  Our inquiry will be framed by the following questions:  What gives a court the authority to pass judgment on a person accused of criminal wrong doing, and what defines the limits of this authority?  What ends does the law seek to pursue in bringing an accused to justice?  What “process” is due the accused such that the procedures designed to adjudicate guilt are deemed fair?  How do these standards differ as we travel from adversarial systems of justice (such as the Anglo-American) to inquisitorial systems (e.g., France and Germany)?  Finally, how has the process of rapid globalization changed the relationship between the state and the accused, and with it, the idea of criminal justice itself?  In answering these questions, our investigations will be broadly comparative, as we consider adversarial, inquisitorial, and transnational institutions of criminal justice.  We will also closely attend to the differences between law’s response to “common” criminals, and extra-ordinary criminals, such as heads of state, armed combatants, and terrorists.

The following books are available for purchase from Amherst Books:



Bruce Ackerman, Before the Next Attack

Hannah Arendt, Eichmann in Jerusalem


D. Graham Burnett,  A Trial by Jury



Lawrence Douglas,  The Memory of Judgment


Thomas Hobbes, Leviathan



Jane Mayer,  The Dark Side



Carl Schmitt, Political Theology
Other materials are available on the course E-Reserves and in a multilith reader which will be available for purchase after September 20 in 208 Clark House from Megan Estes, X2380/mlestes@amherst.edu, between 8:30am – 3:30pm, Monday-Friday.  

KEY:  e = E-Reserves, b = Book, m = multilith
1. THE STATE v. THE ACCUSED

1.1. The Cloud of Suspicion:  Stigma
John Rawls, Theory of Justice, 84-86

e/m
Jeffrie Murphy & Jules Coleman, “Crime & Punishment” 
from Philosophy of Law, 109-117


e/m

Franz Kafka, “The Judgment” from Metamorphosis and Other Stories, 
35-50





e/m
Wisconsin v. Constantineau



e/m
Paul v. Davis





e/m
1.2. Why the State

Nial’s Saga,  226-273




e/m
Thomas Hobbes, Leviathan, Chapters 13-16; 17-19

b
Hans Kelsen, Pure Theory of Law, 33-42


e/m
Ernest van den Haag, from Punishing Criminals, 3-62
e/m
1.3. Due Process

Bill of Rights of the United States



e
U.S. v. Salerno





e/m
Herbert Packer, The Limits of the Criminal Sanction, 149-173
e/m
Jeffrie Murphy & Jules Coleman, “Crime & Punishment” from Philosophy 
of Law, 117-141


e/m


1.4. Due Process and Self-Incrimination

The Romance of Tristan and Iseult, “The Ordeal by Iron,”   89-95   e/m


Adamson v. California
e/m


Griffin v. California

e/m


Ward v. Texas


e/m


Rogers v. Richmond

e/m


Escobedo v. Illinois

e/m
Miranda v. Arizona

e/m
1.5. Terror:  A Special Case?

Memorandum to Alberto Gonzales, August 1, 2002


e/m
David Luban, “Liberalism, Torture, and the Ticking Bomb”

m
Jane Mayer, The Dark Side

b
Hamdi v. Rumsfeld


m/e
Hamdan v. Rumsfeld


m/e – 
Military Commission Act of 2006 (S. 3930)
m/e
Boumediene v. Bush



m/e
Bruce Ackerman, Before the Next Attack ,13-141

e
Carl Schmitt, Political Theology
b
1.6. The Jury




D. Graham Burnett, A Trial by Jury

b
Alexis de Tocqueville, Democracy in America, 280-287

m
Kaddish and Kaddish, Discretion to Disobey, 45-67


m
Akhil Amar, “Reinventing Juries” from The Constitution and Criminal Procedure, 161-178.


m
2. INQUISITORIAL v. ADVERSARIAL
                       John Langbein, Comparative Criminal Procedure: GERMANY, 61-86   m
       
Myron Muskowitz, “The O.J. Inquisition:  A United States Encounter with Continental Criminal Justice”

m
3. THE STATE ACCUSED

3.1. The Sovereign on Trial


Grotius Reader, 231-238

m


J.L. Brierly, “The Origin of International Law” in The Law of the Nations m


Antonio Cassese, “Fundamentals of International Criminal Law”   m
(recommended)


Lawrence Douglas, The Memory of Judgment, 11-64  
b


Robert Jackson, “Opening Statement of Prosecution at the Nurnberg Trial”   m
3.2  State Courts and International Law

Hannah Arendt, Eichmann in Jerusalem, 3-35, 253-298
b
Lawrence Douglas, The Memory of Judgment, 97-182
b
3.3  Law and the Supra-State




The Rome Statute of the International Criminal Court
m
Lawrence Douglas, The Memory of Judgment, 185-211
b
“Princeton Principles on Universal Jurisdiction”

m
Lawrence Douglas, “Judgments Unlimited”


m
