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One of the foundational analytics governing law’s relationship to identity and personhood is the grand trope of public and private.  As an historical matter, the public/private divide has demarcated the boundary of law’s authority:  under a liberal theory of government law may regulate relations in the public sphere but must leave the private realm in the control of individuals.  The stakes associated with this line of demarcation are extremely high:  those problems of identity and relation that are considered “public” are problems visible to law and subject to law’s authority; those that are considered private remain below the horizon of law’s gaze.  Yet definitions of the public and the private are notoriously slippery and inexact, and their contours are inexorably historically specific.  In the nineteenth century, to be denied a seat on a train as an African-American, or a license to practice law as a white woman, was to experience a kind of discrimination that the law would refuse to see.  In the twenty-first century we no longer experience such officially-sanctioned harms, but remain conflicted about the extent to which law should address other, more “private” interactions among individuals and groups, and the private actions of individuals themselves, particularly in the area of sexuality and sexual identity.
This course will trace and explore the modes by which the public/private divide constitutes identities in law by examining the ways law defines the public, and does or does not regulate ostensibly “private” harms and conduct.  Using both legal and non-legal texts we will map a history of social relations, particularly as they implicated deeply-held assumptions about racialized, gendered, and sexualized bodies, and explore the shifting boundary between public and private as it has emerged in public debates over the meaning of equality and privacy.  To what extent does law’s authority remain constituted upon the public/private divide?  What relationship does that divide have to a politics of identity?  To what extent are we now witnessing the redefinition, even the virtual elimination, of the private?  And with what consequences for our social relations?

Course requirements:

- three essays
- class participation

Required texts:

Frederick Douglass, Narrative of the Life of Frederick Douglass
Dred Scott v. Sandford 

Plessy v. Ferguson 

James Weldon Johnson, Autobiography of an Ex-Colored Man 

Muller v. Oregon 

Gilman, Yellow Wallpaper 

Brown v. Board of Education 

Books are available at Amherst Books, 8 Main St. (on the far side of the town common); Multiliths will be available at the LJST office, 208 Clark (x 2380) after Feb. 6.

*     *     *

Syllabus

** books and films
Reading Key: m = multilith
e = e-reserve
b = book
f = film
I. 
Foundations:  Public and Private in the 18th and 19th Centuries

A.   Two Theories of Social Order

Filmer, from Patriarcha


m/e
Locke, from Two Treatises of Government
m/e
B.  Race, Slavery, and Property


**Douglass, Narrative of the Life of Frederick Douglass 

b
Cobb, excerpts from An Inquiry into the Laws of Negro Slavery
m/e
**Dred Scott v Sanford




b
C.  Separate Spheres


Kerber, from No Constitutional Right to be Ladies
m/e

Hartog, “Abigail Bailey’s Coverture”


m/e

“Declaration of Sentiments”



m/e
II. 
The Modern Period:  Blindness and Vision, Difference and Sameness

A. The Color Line

**Plessy v Ferguson


b

Materials from http://www.pbs.org/wnet/jimcrow/

e

Pascoe, What Comes Naturally, ch. 4


m
US v Thind


m
**Johnson, Autobiography of an Ex-Colored Man 
b

B.  The Gender Line

**Muller v Oregon


b
**Gilman, The Yellow Wallpaper
b
 
Tinker v Colwell



m

Minor v Happersett


m

C.  Colorblindness



**Brown v Board of Education

b

**Guess Who’s Coming to Dinner
film

Korematsu v US



m

D.  Sex and the Body

Griswold v Connecticut


m
Roe v Wade



m
MacKinnon, “Privacy v. Equality:  Beyond Roe v. Wade”
m
Michael M. v Sonoma County

m
III. Postmodern Predicaments

A.  “Race Mixing”


Loving v Virginia

m
Pascoe, What Comes Naturally, ch. 9 and conclusion
m
Grutter v. Michigan I and II

m

Ford, from Racial Culture

m

Yoshino, from Covering

m
B.  Gay Rights, Gender Frontiers

Bowers v Hardwick



m

Devlin, “Morals and the Criminal Law”
m

Lawrence v Texas



m

HLA Hart, “Immorality and Treason”

m

Berlant and Warner, “Sex in Public”

m

Elshtain, “The Displacement of Politics”
m

Chauncey, from Why Marriage?

m

Perry v Schwarzenegger



m
Price Waterhouse v Hopkins


m
Jesperson v Harrah’s


m
MT v JT


m
Glenn v Brumby


m
Greenberg, “The Roads Less Traveled”
m
**Ma Vie en Rose



film
