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This course examines the ways in which historical thinking and imagining operate in and even constitute the domain of law.  History and law are homologous and tightly linked.  Law in various guises uses history as its backbone, as a lens through which to view and adjudicate tangled moral problems, and as a means of proof in rendering judgment.  Questions of history are integral to an understanding of the rhetorical and hermeneutic practices involved in the very creation of legal doctrine.  Moreover, law’s use of history also has a history of its own, and our present understanding of the relationship between the two is a product of Enlightenment thinking.  Conceiving of history as one kind of “narrative of the real,” in this course we will explore the premises that underlie history’s centrality to law as we inquire after the histories that law demands, creates, and excludes, as well as the ways in which law understands and uses history to seek finality and to legitimize its authority.
Course requirements
· two essays

· in-class final
· class participation

Required texts
Books can be purchased at Amherst Books; multiliths can be obtained from the LJST office, 208 Clark (x 2380) after Feb. 7 between 8:30am – 3:30pm.


Schama, Dead Certainties

Morrison, Beloved
Films are available for streaming via the course website.
Reading KEY:
m = multilith
e = e-reserves
f = film

b = book
SYLLABUS
Week 1:  The Meaning and Rhetoric of History

White, “The Value of Narrativity in the Representation of Reality”
e

**The Return of Martin Guerre - film
Week 2:  The Logic of History I:  Precedent


Ferguson, “Rhetorics of the Judicial Opinion”
e
Kalman, The Strange Career of Legal Liberalism, “A Matter of Method”
m/e

Planned Parenthood v Casey
m/e

Schauer, “Precedent”

e
Week 3:  The Logic of History II:  Originalism

US Constitution


e/m

Madison, Federalist 37

m

Rakove, Original Meanings, “The Perils of Originalism”
m

District of Columbia v Heller 

m/e
Rehnquist, “The Notion of a Living Constitution”

e
Week 4:  The Weight of History I – The Common Law Tradition

Blackstone, Commentaries on the Laws of England, Introduction
m
Pollock, The Expansion of the Common Law, ch. 1

e
Buckland, Roman Law and Common Law, ch. 1

m
Scalia, “Common Law Courts in a Civil Law System”

m
Week 5:  The Weight of History II – The Search for Guidance

Boumediene v Bush

m/e
Brief of Legal Historians as Amici Curiae in Support of Petitioners

m/e

Brief of the Respondents 


m/e

Kaplan, “Where is Guantanamo?”
m/e

Week 6:  Legal Temporality

Hart, The Concept of Law, “Sovereign and Subject”

m

Walzer, Regicide and Revolution, chs. 3-5

m

**The Madness of King George

FILM
Week 7:  History and Liberal Ideology:  The Continental Enlightenment and its       Others

Mehta, “Progress, Civilization, and Consent”

m
Mill, Representative Government, chs. Tba in class
m
Montesquieu, The Spirit of the Laws (selections)
m
Week 8:  Identity and Cultural History



Montoya v US



m/e

Mashpee v. New Seabury

m/e

Clifford, “Identity in Mashpee”
m

Goodrich, “Let Us Compare Mythologies: The Question of the Legal Other”    m
Week 9:  Memory I:  Repetition
Plessy v Ferguson

m/e

Thomas, “Stigmas, Brands, and Badges”
m

Richmond v. Croson

m/e
Week 10:  Memory II:  Trauma

**Morrison, Beloved

book
Week 11:  Memory III:  Remembrance and Repair

Minow, “Memory and Hate”


m

Asmal, “Reconciliation through Truth”
m

Final Report of the Truth and Reconciliation Commission
m

Galanter, “Righting Old Wrongs”

m
Week 12:  Evidence and Knowledge I:  History as Knowledge
**Schama, part 2

book

Commonwealth v Webster
m/e
Ginzburg, “Checking the Evidence:  The Judge and the Historian” and Davidson,


rejoinder (partial)
m
Week 13: Evidence and Knowledge II:  Judgment
Douglas, “Policing the Past:  Holocaust Denial and the Law”
m
Finnegan, “Doubt”

m
**The Thin Blue Line

Film
Week 14:  Finality and the End of History 
Herrera v Collins

m/e
Culbert, “The End of Error”
m
