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All political systems must operate according to the “rule of law” if they are to be deemed legitimate. This statement has assumed the quality of a truism: we hear it repeated by the President of the United States, the Secretary-General of the United Nations, and the President of the International Criminal Court.  At the same time, though, that everyone seems to agree that the “rule of law” is a good thing, no one seems able to say for sure what the “rule of law” is.  What, then, do we mean by the “rule of law”?  What does it mean to speak of government limited by law?  What are these limits, where do they come from, and how are they enforced?  What role does the “rule of law” play in legitimating structures of governance?  Does the “rule of law” imply any particular relationship between legality and morality?  We will hazard answers to these questions through a close reading of works of theorists such as John Locke, Thomas Hobbes, HLA Hart and Joseph Raz.  In addition, we will examine the arguments of these theorists as they help us think through pressing legal challenges of our age, such as defining the limits of executive power in the "war against terror."  

The following books are available for purchase from Amherst Books 8 Main Street in Amherst:

Robert Bolt, A Man for All Seasons

Thomas Hobbes, Leviathan

John Locke, Two Treatises of Government

Herman Melville, Billy Budd

The other course material is available in a multilith which may be purchased at the Department of Law, Jurisprudence & Social Thought, Clark House, Room 208, ext. 2380, between 8:30 a.m. and 3:30 p.m.

Key for Readings:


B = book


M = multilith


E = e reserve

1. Introduction



Behrens v. Bertram Mills



m


Frank Kafka, “The Problem of Our Laws”

m



2. Towards a Definition of Law


Hermann Kantorowicz, “The Definitions of Law”
m

3. Why Follow Rules?


Robert Paul Wolff, “The Conflict Between Authority and Autonomy” 
m


The Trial of Adolf Eichmann, Session No. 88
m




Henry David Thoreau, “Civil Disobedience”

m


Walker v. Birmingham



m

4. Natural Law, Social Contract, and the State: Security or Liberty?



Thomas Hobbes, Leviathan, Chapters 13-18

b


John Locke, Two Treatises of Government, Chapters 2, 8 (paragraphs 95-99), 


   9-11, 13, 18, 19 (through paragraph 228)

b

5. Legal Positivism



Jeremy Bentham, “The Theory of Legislation”
m


Robert Bolt, A Man for All Seasons


b

6. Formalism



Friedrich A. Hayek, “Planning and the Rule of Law”
m


Joseph Raz, “The Rule of Law and Its Virtue”

m


Riggs v. Palmer





m

7. The Liberal State Attacked:  Emergency and Terror


Herman Meville, Billy Budd




b


Hamdi v. Rumsfeld





m
"Memorandum for Alberto Gonzales, August 2002" 
m
Hamdan v. Rumsfeld





m

8. The Myth of Neutrality



E.P. Thompson, “Whigs and Hunters and the Black Act”
m


Joseph Singer, "The Player and the Cards: Nihilism and Legal Theory"
E

9. Illiberal States

Franz Neumann, "The Law in the Totalitarian State"

m


HLA Hart, "Postivism, Law, and Morals"


m

10. The Case of Speech


Jackson’s Opening Statement, Palace of Justice, Nuremberg 11.21.45
m


R.A.V. v. St. Paul







m


Robert Post, "Hate Speech"






m


Steven Heyman, "Hate Speech, Public Discourse, and The First Amendment"m

9. Conclusion



Judith Shklar, "Political Theory and the Rule of Law"
m


Isaiah Berlin, "Two Concepts of Liberty"


m
