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LJST 54: The Rise and Fall of Neoliberal Legal Theory

The theory of governance known today as "neoliberalism" is most often understood as a mainly economic policy.  Both its opponents and its proponents seem to agree that neoliberalism is best debated as an ensemble of practices (such as free trade, privatization, deregulation, competitiveness, social-spending cutbacks and deficit reduction) that emphasize the primacy of the free market in and for the arrangement of social and political orders.  But, particularly in its initial theorizations, neoliberalism was also, perhaps even primarily, a philosophic doctrine concerning the place and function of law in and for human civilization in general.  At the 1938 Walter Lippman Colloquium in Paris and then again at the inaugural 1947 meeting of the Mont Pelerin Society in Switzerland, the leading figures of what would later become known as neoliberalism criticized existing economic theories for neglecting basic questions of legal theory, and argued that capitalism could not be saved from the perils of socialism and communism without a renewed understanding of, and insistence on, the rule of law.  In this course, we shall take this, the "legal theoretical" origin of neoliberalism, as a point of departure for understanding neoliberalism as a whole.  We’ll begin by seeking to understand neoliberalism on the basis of the way it posed law as a problem for thought.  In relation to what alternate theories of law did neoliberalism emerge?  On what terms did neoliberals reinterpret the "classical" liberalism of Hobbes and Locke?  How did certain concepts of law frame the way that neoliberal thinkers arrived at their understandings of the basic meanings of life and labor?  We’ll then explore the ways in which various critics of neoliberalism have sought to expose and to question the legal theories at its origin.  How might renewed attention to neoliberalism’s jurisprudential presuppositions help us today in our attempt to think and act beyond neoliberalism's constitutive limits?  Our goal in all phases of the course will be to reconstruct neoliberal thought on its own terms, in order to grasp better its contemporary incoherence, crisis, and dissolution.  Readings will include Norberto Bobbio, Melinda Cooper, Michel Foucault, Milton Friedman, Michael Hardt and Antonio Negri, David Harvey, Friedrich Hayek, Maynard Keynes, Naomi Klein, Karl Marx, Warren Montag, Richard Posner, Michel Serres, Ludwig von Mises, and Slavoj Žižek.
Required Texts (available at Amherst Books)

Alternatives to Economic Globalization
Norberto Bobbio, Liberalism and Democracy

Melinda Cooper, Life as Surplus

Michel Foucault, The Birth of Biopolitics

Milton Friedman, Capitalism and Freedom

David Harvey, A Brief History of Neoliberalism
F. A. Hayek, The Road to Serfdom

Naomi Klein, The Shock Doctrine
Karl Marx and Friedrich Engels, Communist Manifesto
Antonio Negri and Michael Hardt, Commonwealth
Richard Posner, A Failure of Capitalism
Michel Serres, The Natural Contract

Walter Trattner, From Poor Law to Welfare State

Ludwig von Mises, Liberalism: The Classical Tradition
Slavoj Žižek, First as Tragedy, Then as Farce

Course Reader (available online in the E-Reserves section for this course)  
SEE ATTACHED READING LIST
Course Requirements 

(a) 1 Seminar Paper (maximum 10 pages, excluding footnotes) (30% of grade) 

(b) 1 Final Essay (no page limit) (30% of grade) 

(c) 6 Response Papers (maximum 4 pages, excluding footnotes) (30% of grade) 

(d) Close Reading and Active Participation in Class (10% of grade) 

(e) Compliance with Amherst College Honor Code
*
*
*
1.
January 27

Introduction: What is a Crisis?
2. 
February 3
a.  David Harvey, A Brief History of Neoliberalism 
b.  Carl Friedrich, “The Political Thought of Neo-Liberalism” (Reader)
c.  Norman Barry, “The New Liberalism” (Reader)
d.  Laurence Miller, “On the Chicago School of Economics” (Reader)
3.
February 10
a.  Richard Posner, A Failure of Capitalism 
b.  Richard Posner, “The Law and Economics Movement” (Reader)
c.  Edmund Kitch, “The Fire of Truth: A Remembrance of Law and Economics at Chicago, 1932-1970” (Reader)
d.  James Hackney, “Law and Neoclassical Economics” (Reader)
e.  H. H. Liebhafsky, “Price Theory as Jurisprudence: Law and Economics, Chicago Style” (Reader)
f.  Jeanne Schroeder, “The End of the Market: A Psychoanalysis of Law and Economics” (Reader)
4.
February 17

a.  Slavoj Žižek, First as Tragedy, Then as Farce


b.  Karl Marx and Friedrich Engels, Communist Manifesto
5.
February 24
a.  Walter Trattner, From Poor Law to Welfare State
b.  Joel Blau, “Theories of the Welfare State” (Reader)
c.  John Maynard Keynes, “Concluding Notes” (Reader)
d.  John Maynard Keynes, “The End of Laissez-Faire” (Reader)
e. John Maynard Keynes, “A Short View of Russia” (Reader)
f.  John Maynard Keynes, “Am I a Liberal?” (Reader)
g.  John Maynard Keynes, “Poverty in Plenty” (Reader)
6.
March 3

a.  Norberto Bobbio, Liberalism and Democracy 
b.  Ludwig von Mises, Liberalism: The Classical Tradition 
c.  Ludwig von Mises, “The Limitation of Offspring” (Reader)

d.  Warren Montag, “War and the Market” (Reader)
7.
March 10
a.  Friedrich Hayek, The Road to Serfdom
b.  Carl Friedrich, “The Road to Serfdom” (Review)” (Reader)
c.  Bert Hoselitz, “Hayek on German Socialism” (Reader)
d.  Bruce Caldwell, “Hayek and Socialism” (Reader)
e.  William Scheuerman, “The Unholy Alliance Between Carl Schmitt and Friedrich Hayek” (Reader)

f.  A. I. Ogus, “Law and Spontaneous Order: Hayek's Contribution to Legal Theory” (Reader)
8.
March 24
a.  Milton Friedman, Capitalism and Freedom 
b.  C. B. MacPherson, “Elegant Tombstones: A Note on Friedman's Freedom” (Reader)
c.  Ronald W. Crowley, “A Comment on Professor Macpherson's Interpretation of Friedman's ‘Capitalism and Freedom’” (Reader)
d.  C. B. MacPherson, “Interpretation vs. Criticism: A Rejoinder to Professor Crowley” (Reader)
d.  Arthur Miller, “The Corporation as a Private Government in the World Community” (Reader)
e.  Arthur Miller, “Legal Foundations of the Corporate State” (Reader)
f.  Morton Horwitz, “Santa Clara Revisited: The Development of Corporate Theory” (Reader)

View: “Globalization is Good” (2008)
9.
March 31
a.  Naomi Klein, The Shock Doctrine: The Rise of Disaster Capitalism 

b.  Naomi Klein, “The New Trough” (Online)
c.  William Scheuerman, “Globalization and Exceptional Powers:  The Erosion of Liberal Democracy” (Reader)
View: “The Corporation” (2004).
10.
April 7

a.  Michel Foucault, The Birth of Biopolitics 

b.  Stuart Elden, “Governmentality, Calculation, Territory” (Reader)
c.  David Campbell, “The Biopolitics of Security: Oil, Empire, and the Sports Utility Vehicle” (Reader)
d.  Inderpal Grewal, “’Security Moms’ in the Early Twentieth-Century United States: The Gender of Security in Neoliberalism” (Reader)
11.
April 14


a.  Antonio Negri and Michael Hardt, Commonwealth


b.  Warren Montag, “Imitating the Affects of Beasts” (Reader)
c.  Antonio Negri, “Postmodern Global Governance and the Critical Legal Project” (Reader)
d.  Antonio Negri, “Philosophy of Law Against Sovereignty: New Excesses, Old Fragmentations” (Reader)
12.
April 21
a.  Melinda Cooper, Life as Surplus: Biotechnology and Capitalism in the Neoliberal Era
b.  Cary Fowler, “Biotechnology, Patents and the Third World” (Reader)
c.  Vandana Shiva, “Golden Rice and Neem: Biopatents and the Appropriation of Women's Environmental Knowledge” (Reader)
d.  Vandana Shiva, “The Indian Seed Act” (Online)

View: “The World According to Monsanto” (2008)
13.
April 28

a.  Michel Serres, The Natural Contract


b.  Michel Serres, “Revisiting The Natural Contract” (Online)

c.  Wendell Berry, “Two Economies” (Reader)

View: “Blue Gold” (2009)
14.
May 5


a.  Alternatives to Economic Globalization 


b.  David Harvey, “The Right to the City” (Reader)

c.  Gayatri Spivak, “They the People” (Reader)

d.  Wendell Berry, “The Idea of a Local Economy” (Reader)
May 17: Final Essay due
READINGS on E-Reserves
Carl Friedrich, “The Political Thought of Neo-Liberalism”
Norman Barry, “The New Liberalism” 
Laurence Miller, “On the Chicago School of Economics”
Richard Posner, “The Law and Economics Movement” 
Edmund Kitch, “The Fire of Truth: A Remembrance of Law and Economics at Chicago, 1932-1970”
James Hackney, “Law and Neoclassical Economics” 
H. H. Liebhafsky, “Price Theory as Jurisprudence: Law and Economics, Chicago Style.”

Jeanne Schroeder, “The End of the Market: A Psychoanalysis of Law and Economics”
Joel Blau, “Theories of the Welfare State”

John Maynard Keynes, “Concluding Notes” (excerpt from book)
John Maynard Keynes, “The End of Laissez-Faire” (excerpt from book)
John Maynard Keynes, “A Short View of Russia” (excerpt from book)
John Maynard Keynes, “Am I a Liberal?” (excerpt from book)
John Maynard Keynes, “Poverty in Plenty” (excerpt from book)
Ludwig von Mises, “The Limitation of Offspring.”


Warren Montag, “War and the Market.”
Carl Friedrich, “The Road to Serfdom” (Review)”

Bert Hoselitz, “Hayek on German Socialism”

Bruce Caldwell, “Hayek and Socialism”

A. I. Ogus, “Law and Spontaneous Order: Hayek's Contribution to Legal Theory.”
William Scheuerman, “The Unholy Alliance Between Carl Schmitt and Friedrich Hayek” (excerpt from book)
C. B. MacPherson, “Elegant Tombstones: A Note on Friedman's Freedom”

Ronald W. Crowley, “A Comment on Professor Macpherson's Interpretation of Friedman's ‘Capitalism and Freedom’”

C. B. MacPherson, “Interpretation vs. Criticism: A Rejoinder to Professor Crowley.”

Arthur Miller, “The Corporation as a Private Government in the World Community”


Arthur Miller, “Legal Foundations of the Corporate State”
Morton Horwitz, “Santa Clara Revisited: The Development of Corporate Theory”

Naomi Klein, “The New Trough” (online)

Continued………………….
William Scheuerman, “Globalization and Exceptional Powers:  The Erosion of Liberal Democracy”
David Campbell, “The Biopolitics of Security: Oil, Empire, and the Sports Utility Vehicle”

Inderpal Grewal, “’Security Moms’ in the Early Twentieth-Century United States: The Gender of Security in Neoliberalism”


Warren Montag, “Imitating the Affects of Beasts.”

Antonio Negri, “Postmodern Global Governance and the Critical Legal Project”
Antonio Negri, “Philosophy of Law Against Sovereignty: New Excesses, Old Fragmentations”


Cary Fowler, “Biotechnology, Patents and the Third World” (excerpt from book)
Vandana Shiva, “Golden Rice and Neem: Biopatents and the Appropriation of Women's Environmental Knowledge”
Vandana Shiva, “The Indian Seed Act” (online)

Michel Serres, “Revisiting The Natural Contract” (online)

Wendell Berry, “Two Economies” (excerpt from book)

David Harvey, “The Right to the City”


Gayatri Spivak, “They the People”


Wendell Berry, “The Idea of a Local Economy” (excerpt from book)

Documentaries to be streamed.

“The Corporation” (2004).
“The World According to Monsanto” (2008)
“Globalization is Good” (2008)


“Blue Gold” (2009)
